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OPINION
Of the eourt, m the motion to arrest
the cvider. s, dilivered on
mwumv. AveusT 51.

a
Itis nnn:c:ﬂ"ﬂy to trace this doc-
trine to its fource for another reafon.
The terms of the conftitution com-
prize no queftion” refpeéking princi-
aland acceffary, fo far as cither may
£ truly and in fact faid to levy war :
‘Whether in England a perfon would
be indicted in expref terms for levy-
ing war, or for affiting others iu le-
vying war, yet if in correet and legal
Ianguage he can be faid to have | vi.
ed ‘war, md if it has never been de-
ided that the act would not amount
to levying w‘r, his cafe may without
violent conftruction be brought with-
in the letter and the plain meaning of
the conftitution.

In cxamining thefe words the ar-
gument that may be drawn from fe-
Tonies, as for example, murder, is not
more conclufive. rder is the
fingle aék of Killing with malice afore-
thought. But war is a complex opera-
tion compofed of many  parts, coopz-
rating with each other. No one man

of men can perform them all
if the war be of any continuance.—
Although then in correct and in law
language, he alone is faid to have
‘murdzred another who has perpetrac-
ed the faét of killing, o hs been pre-
fent aiding that fack, it does not fol-
low that he alone can have levied war
who has borac arms.  All thofe who
pform the various and efenal mi-
litary parts of profecuing the war
whlch multbe affigne! to differant
perfons, may with corectnefs and ac-
curacy ‘be faid tolesy war.

Tking ciavicwof 1t (bjed,
itappears to the court, that thofe
e R
tion of the war may corre@ly be faid

y wi ind commit treafon un-
deraie confligpion,, It Wil be G
feived that this opinion does not ex-
tend to the cafe of a perfon who per.
forms no adkin the profecution of the
war, who counfels and advifes it, or
‘who being engaged in the confpiracy
failsto perform his part.  Whether
fuch perfons may be implicated by
the doctrine, that whatever would
make a man an accetfary in felony
makes him a principal in treafon, o
are excluded, becaufe that dodirine is
imapplicable to the U. 8. the confti-
tution having deciared that treafon
hall confitt only in levying war, and
having made the praof of overt acts
neceffiry to conviction, is a queftion
of vaft importance whic i wou'd be
proper forthe supeme court o take
a fit occafion to dr-ci'ln but which an
inferior tribunal would not willingly
determine unlefs the cafe before them
fhould require it.

It may now be proper to notice the

opinion of the supreme court in the
cafe of the U. 8. againtt Bollman and

wartwout. It is faid that this opi-
nion in declaring that thofe who do
not beararms may yet be guilty of
treaon, is contrary oL, and i ot
obligatory, becaue it i extrajudicial,
and was delivered on 2 point not ar
gued. This court is_thercfore re-
quired to depart from the principle
here laid down.

Ttis true, that in that cafe after
forming the opinion that no- treafon
could be committed, becaufe no trea-
fonable affemblage had taken place,
the court might ﬁm difpenfed_ with

rines

o
bered, that the ]udgtu might aét fe-
garaly, and peaps ar the fame

whi xm.l,m be inflituted, & that no

appeal Ly from their deciions. Oy
ofite judgments on the point would
e prefented a Rate of things infi-
I wis

nitely to be deplorzd by all.
o

principles which would probably oc-
cur, and which werein fome degres
connefled with the poiut befure
them,

The court had employed fome rea-
foniog to how tha without theactu-
al embodying of men, war could not
beericd.. I cuight Tave b esttets
e fioms thi, that thole ouly. whe
were o embodied could be guilty of
treafon.  Not only to conclude this
inference, but alfo to affirm the con-
trary, the court proceeded to obferve,
« 1t is not the intention of the court
to fay that no individual can be guil-
ty of this crime who has not appear-
ed inarms againft the country. On
the contrary, if war be alually levi
ed, that is, if a body of men be actu-
iy afibled fos . purpols f of-
eéting by force a treafonabl: object,
ail thoft who perform any par,low-
ever minute, or however remote
the feene of aétion, and who are ac-
tually leagued in the general ‘confpi

arcto be confidered s trai-

This courtis told that if this opi.
nion be corred, it ought not to be
obeyed, becaufe it was extrajudicia
For myfelf, 1 can fay that I could not
lightly be prevailed on to difobey it,
were [even convinced that it was
exroncous, but  would. certainly ufe
any means which the law placed in
my power ko carry the queftion again
before the upreme court, for re-
confideration, ina cafe in which it
would_dire@tly occur and be fully
argu:

The court which gave this opi-
Wi e peted i judges. At
the time I thought them unanimous,
but [have fince had reafon to fuf’

cét thatone of them, whofe opi-
nion is entitled to great refpest, and
whofe indifpofition prevented. his en-
tering into the difeuflions, on fome
of thofe points which were not ef-
fential 10 the decifion of the very
cafe under confideration, did not
cotent it parlnlar. goiot i
his brethren. Had the opinion been
pnanimout, & would At ey
by a majority of the ju But
fhould the three who were abfent
concur with that judge who was pre-
fent, and who perhaps  diffents from
what was then the opinion of the
oot KetaioF ok the idgee patny
orerile s decion. I

]

therefore {cham“, allho‘
1 then thought, :md ill think the
opinion perfeétly corre@, to carry

the gt polbe zg'\m before the
[upreme court i the cal fhould de-
end u
PTn Thying that | Rl chink the opi-
ainetpektity carreet, 1 do not confi-
der myfelf as going further than the
preceding reafoning goes.  Some
gentlemen have argued as if the fu-
preme court had adopted the whole
doéine of the Englith books on the
fubject of acceffarics to treafon, But
certainly fuchis not the fat. Thofe
only who perform a part, and whe
are leagued in the confpiracy are de-
clared tobe traitors. To complete
the definition botl circumftances
mult concus. They mult « perform
a part,” wlnch will furnifh the overt
i b lezg ved in
the eoafpirdé n_ who
thin this d:fcnpuun. in the
opinion of the court levies war. The
prefent motion, however, does not
reft upon this points for, if under
this indiGtment he U.S." might be
letin to prove the part performed
by the Eﬂfoner, u'hedld perform any
part, the court could not flop the
ul\.mwl;] in its prefent fta
'he fecond point involyes the
charaéter of the overt aét which
been given in evidence, and calls up-
on the court to declare whether that
act can amount to Ieyying war.  Al-
though the court ought now to avoid
any analyfis of the feftimony which
has been offered in this e, i
ed the decifion of the motion_fhould
not ret._upon it yet iy Falos
concur in giving peculiar propriet
o daliney, n the coure of  thele
trials, of adetailed opinion of the
queftion, what is levying war 2 As
this queltion has been argued at great
Jength, it may probably fave much

trouble to the counfel now to give
that opinion.

In opening the cafe it was contend-
ed by the attorney for the U. g
and has fince been maintained o
the part of the  profcention; that
neither arms nor the application of
force or violence are indifpenfibly
neceflary to conflitute
levying war. Lo illuftrate thefe
pofitions feveral cafes have been
ftated, many of which would_clearl
amount to treafon, In all of them,
except that which was probably in.
tended o be this cafe, and on which
no obfervation will be made, the
obje of the affemblage was clearly
treatanable—its chanscler was une-
quivocal, and was demonlirated by
e ﬁmu[hcd by the erbites
itfelf ; was no neceflty to rely
upon oiciidtpn v i
trinfic fources, or in order fo un
derftand the fat, to purfuc a courfe
of intricate reafoning and to con-
jecture motives A force .srmpom
to be collected for an avowed tr
fonable object, in a condition w
atempt that objeét, and to Sl
commenced the attempt by
towardsit. T flate thefe parllculnu
becaute although the cafes put
eftablifh the ~do@rioe they are in-
tended to fupport, may prove that
the abfence of arms, or the failure to
apply force to fenfible objedts by the
aftual commiflion of violence on
thofe objecls may be fupplied {y
other circumftances, yet they al
ferve to fhow that the ind_requires
thofe circum(tanices to be fatisfiedthat
war is levied,

Their conftruétion of the opinion
of the fupreme court s, 7 think, thus
far correct. 1t is certainly the opinion
‘which was at the time entertained by
myfelf, and which s Rilenterined.
1f & rebel army avowing its hoftility
to the fovereign power, fhould
front that of the government, fhould

march & countermarch before it,
fhould manocuvre in its face, and
fhould then difperfe from any caufe
whatever without firing a gun,
confefs 7 could ot without fome
furprife, hear gentlemen ferioufly
contend that this could not amauee
toan a@of levying war. A cafe
equally {trongmay be put Eurd
e o it Ahfince of military
weapons. 1f the party be in a con-
dition to execute the purpofed treafon
without the ufualimplements of war,
T can perceive no realon for requir
ing_thofe implements in order to
conftitute the crime.
is argucd that no adjudged eafe can
be produced from the Eoglifh books
where atual violence has not been com-
mitteds Suppofe this were troe, No
adjudged cafe has, or it is believed, can
be produced from thofe books in which
w m.- b Inid down, tht var
be out the aclual applicati
of violchet tonatstusl ahjebs:
lenu of the pumn on this point may

readily accounted for, In cafes of
b rebllion lglmﬂ the government,
the moft adtive and mﬂu:nml Ieaders
Sie iwril o engaged in
the war, and as the obj: »a can never be
to extend puniflmens € exiermination,
a fufficiens number are found among.

e,

e
potees, foms 483 oF Visleaee wight be
generally required to give to the crime a
fiffcient degre of mullguiy o Coprert
it into treafon, to render the guilt of
ndividual uneguivoca

But Vavghan's cafe is a cate wher
s Wk 50 e dpphestlonat vmlem.e,
and where the @ was adjuiged to be
treafune Gentlamen argu¢ that Vauge
han was only guilty of adhering to the
King's enemies, but they have not the
authority ot the court for fo faying.
The judges uvagueltionably treat the
g of Vaughaa asan ovrt a8 of
legyiog v

sons. of the beft elementary
en o declariog, that where
hoaty o i 1o bl o he pur-
pofe of making war againil the govern.
went, and are in lr.ondllon o make

that war, the affemblage 15 an aét ot le-

Bocaltyingh n i r:fch\ the opi-
oo of 2 fupreme coure s ot beea

Poist i whicht e b T o v
mifconceived by ot
“Ruc opipion vl isssd, b Wik
conftrued o mean, that any Amblage.
whatever for 4 wealonablepurpae,
hev

not indeed been exprelily advanced at
e bary bus which i £id b bave been
v, that the court deems
ity to examine,
Iu]:plm\(nl of authority, trafling
only 5o the diates of reafon, and ex«
pounding terms according to their ordie
nary Ggnification, we fhould probably all
concur in the declaration hat war coald
b levied widhout she employment
and exbibition of force. War is an
a

by wor
the acual going to war is a fal
which is to be proved by open deeds
The end is to Be effeted by foree, and
it feem that in cales where no
w:hmtmn is t7 be made, the {tate of
tuai war could only. be ereated by tiie
oyment of force or being in a con-
diton o cmploy it

ten been adopted by
mnm mnll be underflood in
e in which it was wnivertly
- in i countey, when tie con-
Fasieds e fene o which
Ilr{le

i o
the- ot spprived 7
nation from which we have bu{rnwcdrhe

5, that levying war
againit the king was treafon at the o
mon law. compafling or confyi-
racy to Iy war, he adds is no treafon,
for there mult be a levying of war in
§ He proceeds to flate cafes of
couftruftive I:vymg war, where the di=

vernment but to.
obie@ by forces
o lating thefe cafes, re fuch s indi
an impretion_on s mind sat sGaal

effedt fome general
The terms he employs

violene isa neceffry ingredient in con-

g war.
then proceeds to I p tan sl ‘b
lion or infurrectic V) of war
wnhm s 1k 1 any i Rrength
ekgons vt ad iefembive ik
Tokl sna detend ' sublsse fort agunt
the ng .ml hu flis ing
King. S

what he d!nummlml
0 aep iy
n adual invafion or infurrec-

n'x

opinion of Loré Coltey shat to Tevy war
there muf be wn afemblage of men in &

condition and with an intention to.eme
vl fowe. T certiny puta no exte
of a different deferiptions

Lord Hale fayn (149, ) € what il
elutssoonte & artly 2

or .. not apery
antustal o iososs. el ‘of ey
perfon to do an unlawul a8, thougt
de facto they commit the Ak they intead,
that makes a lev

it wut be fuch an allembly as carries
with o pecium bal the Appearance of
war, as if they ride or march wexilias
gablate, itk e st b
o ot furnih
aBicorn o ey ars aroed
ih m.hm y weapons, s (words, guns,
balls, halberds, pikes, and are fo
cufianced that it may e realonably
concluded they are in a pofture of war,
which ci comftances are fo various that
it IH ¢

s

Y Galy i g weptem i
the indictments of this nllun ~that T
have seen ate move guer ity
armayed n warlike mlnn:h

“ If there be

tiee declared, O
bylr yed in warhke mane
nrr, uu.! so1n the posture of war for
gy wressonale wemply it 13 dclin
livatum

T oavions thuk Lord Hale sppgs-

yar ey




